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Key influenza statistics:

 Between 36,400 and 61,200 Americans died from the flu in 
2018-2019, which was down from the previous flu season.

 162 million to 169 million flu vaccines are being prepared 
for this year’s flu season.

 Every year, the flu costs more than $10 billion in medical 
expenses and an additional $16 billion in lost earnings.

 There are more than 140,000 million hospitalizations due 
to the flu every year since 2010 in the U.S.

 Up to 11% of the U.S. population get the flu each year.



As the coronavirus outbreak continues to spread across China, a flurry of early research is 
drawing a clearer picture of how the pathogen behaves and the key factors that will 
determine whether it can be contained.

1) How contagious is the virus? It seems moderately infectious, similar to SARS.
2) How deadly is the virus? It’s hard to know yet. But the fatality rate is probably less than 

3 percent, much less than SARS.
3) How long does it take to show symptoms? Possibly between 2 to 14 days, allowing the 

illness to go undetected.
4) How much have infected people traveled? The virus spread quickly because it started in 

a transportation hub.
5) How effective will the response be? The W.H.O. has praised China’s efforts, but critics 

fear lockdown measures may not be enough.
6) How long will it take to develop a vaccine? A vaccine is still a year away — at minimum.

How Bad Will the Coronavirus Outbreak Get?
Here Are 6 Key Factors
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THE
LEGAL 

CONSIDERATIONS



OSHA General Duty Clause

 29 U.S.C. § 654, 5(a)1: Each employer shall furnish to 
each of his employees employment and a place of 
employment which are free from recognized hazards 
that are causing or are likely to cause death or serious 
physical harm to his employees.“

 29 U.S.C. § 654, 5(a)2: Each employer shall comply 
with occupational safety and health standards 
promulgated under this act.



29 U.S.C. § 654, 5(b): Each employee shall comply 
with occupational safety and health standards and all 
rules, regulations, and orders issued pursuant to this Act 
which are applicable to his own actions and conduct.



An Employer’s Obligation - OSHA
 Under the OSHA General Duty Clause, (29 U.S.C. § 654, 

5(a)1), an employer is required to provide a safe and 
healthy working environment to all employees 

 Employers can be cited for violating the General Duty 
Clause if there is a recognized hazard and they do not 
take reasonable steps to prevent or abate the hazard 

 Occupational Safety and Health (“OSHA”) -General Duty 
Clause to protect workers from a pandemic flu 

 Employer’s are required to take protective measures such 
as providing employees with personal protective 
equipment 

 OSHA will adjust its inspection scheduling priorities to 
ensure that employers are following the guidelines 



Protecting America’s Workers Act (PAWA)
 Expands coverage of OSHA to public sector
 Increased penalties on top of per-employee penalties
 Broader anti-retaliation and whistle blower protections Those reporting unsafe 

conditions at a workplace will have more options to pursue legal action against 
employers and former employers. 

 Increased victims’ rights will give victims’ families more access to ongoing 
investigations of safety/health violations by the Federal agencies and the resulting fines 
imposed on violators Increase in civil and criminal penalties 
 Criminal charge for willful violations resulting in an employee death from a misdemeanor 

to a felony 
 Employers/responsible corporate officers

 Willful violation resulting in serious bodily injury of an employee 
 may be a felony - imprisonment up to 5 years for 1st offense and up to 10 years for 

subsequent convictions. 
 Civil penalties for “serious and other-than-serious violations,” and the maximum daily 

penalty for a failure to abate:
 increase from $7,000 to $12,000 per violation.
 Employee death - minimum penalty would be $20,000 and the maximum would be 

$50,000 per violation 



Americans with Disabilities Act (ADA)

 Prohibits employers with 15 or more employees 
from discriminating against qualified individuals 
with disabilities 
 Physical or mental impairment that substantially 

limits one or more major life activities
 Record of such an impairment
 Regarded as having such an impairment

 A qualified employee or applicant with a 
disability is an individual who, with or without 
reasonable accommodation, can perform the 
essential functions of the job in question.



Americans with Disabilities Act (ADA) Cont.

 Employees able to perform essential functions of 
their job, with or without accommodation, are not 
disabled under ADA (even if diagnosed with 
H1N1). 
 where an employee poses a workplace safety 

threat, an employer may place the employee 
on leave

 May engage in preventative measures 
recommended by the CDC and OSHA (such as 
requiring Personal Protective Equipment (“PPE”) 
PPE). 



Americans with Disabilities Act (ADA) Cont.

 Inquiries about employee’s disability status is 
limited: 
 Prior to the offer of employment 
 Post-offer but prior to the employee’s first day of 

work.  
 disability related inquires and 
 require medical examinations 
 all employees in the same job category  

 After employment begins 
 disability-related inquiries and 
 require medical examinations 
 only if  inquires and examinations are “job 

related and consistent with business necessity.”



The Family and 
Medical Leave Act (FMLA)

 1,250 hours and 1 year employment
 50 employees 75 mile radius
 12-weeks of leave in 12 month period

 12 weeks of continuous or intermittent leave
 Own serious health condition (among other reasons)

 DOL 2009 revisions to the FMLA 
 Employer’s normal sick/time-off polices and 

absenteeism call-in policies will control 
 how an employee reports his or her absence and
 whether that time off will be paid



The Family and 
Medical Leave Act (FMLA) Cont.

 Serious Health Condition: 
 Birth of an employee’s son or daughter and to 

care for the newborn child;
 Placement with an employee of a son or daughter 

for adoption or foster care and to care for the 
newly placed child;

 To care for the employee’s spouse, son, daughter, 
or parent with a serious health condition; or

 Because of a serious health condition that makes 
the employee unable to perform the functions of 
his/her job.



The Family and 
Medical Leave Act (FMLA) Cont.

 Serious Health Condition
 Illness, injury, impairment or physical or mental condition 

that involves inpatient care or continuing treatment either:
 Inpatient Care: overnight stay in hospital, hospice, or 

residential medical care facility & subsequent treatment OR
 Continuing Treatment: Incapacity - 3 consecutive full 

calendar days
 Treatment 2+ times within first 30 days or
 Treatment that results in continuing regimen
 HCP must be in-person visit within first 7 days of incapacity

 Does not include routine physicals, ordinary cold, 
upset stomach, ear aches etc.



The Family and 
Medical Leave Act (FMLA) Cont.

 Clarification of the definition of “son or daughter” under 
Section 101(12) of the Family and Medical Leave Act (FMLA) 
as it applies to an employee standing “in loco parentis” to a 
child. 

 The definition of “son or daughter” under the FMLA includes 
not only a biological or adopted child, but also a “foster child, 
a stepchild, a legal ward, or a child of a person standing in 
loco parentis.” 29 U.S.C. § 2611(12). See also 29 C.F.R. §§
825.122(c), 825.800. 

 Congress stated that the definition was intended to be 
“construed to ensure that an employee who actually has day-
to-day responsibility for caring for a child is entitled to leave 
even if the employee does not have a biological or legal 
relationship to that child.”



Sick Leave Abuse
 FMLA - may require a medical certification for the serious 

health condition of an employee or a qualified family 
member.

 Review your policies now 
 Don’t require a medical certificate? Time to reconsider.
 May demonstrate efforts to comply with the OSHA 

General Duty Clause while preventing abuse and 
misuse of the FMLA.

 Ensure that policies are drafted clearly and up-to-date. 
 Requirements for reporting unplanned absences 

should be clear 
 Identify appropriate contact person 
 Identify method of contact (phone call, personal 

contact, etc.)



Private Medical Information (FMLA, HIPAA, 
ADA, Workers’ Compensation)

 Employers are required to ensure that all medical 
information obtained about an employee is private 
and confidential
 HIPAA and employee records
 Specific confidentiality requirements (ADA, FMLA, WC)

 An employee’s diagnosis with or without a condition 
is considered protected health information
 An employer may not relieve an employee’s fears 

of another employee’s illness by disclosing a 
medical diagnosis 
 i.e. “no, Crystal does not have the Coronavirus”



The Fair Labor Standards Act

 Employees who are not infected and are able 
to work may find that they must “fill-in” for 
absent, infected co-workers 
 Job descriptions may be significantly altered
 Potential compromise to exempt status 

 Increased overtime hours
 Possible overtime abuse
 FMLA exception to FLSA – intermittent leave



Employee Rights
 Workers’ compensation and/or disability benefits for their 

medical expenses and lost wages
 if they contract the virus while on the job
 employers may realize an increase in workers’ 

compensation claims and their insurance premiums

 Refusal to Work due to infection 
 Under OSHA, employees with a good faith belief that 

the workplace is unsafe may be entitled to refuse to 
work. 

 Under the National Labor Relations Act “(NLRA)”, 
employees are entitled to engage in protected, 
concerted activity

 Whistleblower laws (and PAWA) may also provide 
protection to employees from termination for a refusal 
to work. 



What to do if an employee shows symptoms?

 Remind the employee of his or her leave 
options for seeking medical attention 
 Requesting sick leave
 Other applicable forms of leave/time off

 A supervisor may encourage an employee to 
go home
 Not required to pay employee if no leave available
 Encourage employees to stay home for at least 24 

hours after they no longer have a fever
 Distribute key duties/responsibilities to 

designated employees



PREVENTATIVE &
PROACTIVE
MEASURES



Vaccinations

 Can be offered on a voluntary basis 
through an employee health 
program.

 Federal or state emergency 
regulations may mandate 
vaccinations for certain personnel
 (e.g., public safety or health care)

According to the U.S. Center for Disease Control and Prevention (CDC),
the flu vaccine reduced the risk of infection in adults by roughly 45% to 47%
in 2018-2019. In children 6 months to 17 years old, the vaccine was effective
in 61% to 62% of children



Vaccinations 
Mandatory? Voluntary?

 Some Professional medical societies support the concept

 Infectious Diseases Society of America, the National 
Patient Safety Foundation and the Society of Healthcare 
Epidemiology of America

 Many hospitals have mandatory vaccination programs



Vaccination 
Mandatory? Voluntary?

 Private Employer Mandatory Vaccine 
Considerations:
 Financial cost to the organization
 Employee reactions to vaccine and liability

 Workers’ compensation claims
 ADA concerns 
 Title VII concerns – religious beliefs
 Union negotiations

 Legitimate business reasons (i.e. nurses vs. call 
center representative)

 Onsite medical provider and HIPAA



Workplace Pandemic Flu Planning
 OSHA & Centers for Disease Control (“CDC”) -

guidelines and recommendations for employers to 
prepare for the Flu season including:
 Develop/review a pandemic flu plan
 Connect with the local health department 
 Review sick leave policies to allow flexibility 
 Encourage employees to stay home when they 

have the flu without negative consequences
 Flexible documentation processes

 Allow employees to stay home to care for sick 
family members 



Workplace Pandemic Flu Planning, cont.
 Workplace hygiene tools and resources
 Touch-less garbage cans, 
 alcohol-based soap and hand-cleaners
 workplace sanitizers 

 May require Personal Protective Equipment 
(“PPE”) 
 respirators and/or surgical masks 

 Encourage hand-washing
 Encourage sneezing and coughing etiquette



Workplace Pandemic Flu Planning
Social Distancing

 Develop “social distancing” programs 
 Alternative working and meeting arrangements 
 Limit employees/customers face-to-face contact 
 Install sneeze shields
 Develop telecommuting program and policies 
 Use webcasts and teleconferencing for meetings 

 Develop a cross-training program to ensure a 
continuity of operations 

 Develop communication plan



Workplace Pandemic Flu Planning
Telecommuting

 Employers may choose to allow certain categories 
of employees to telecommute and work remotely
 Recommended by OSHA and the CDC
 Measuring/tracking time worked for nonexempt 

employees and 
 Workplace safety/workers’ compensation issues 
 Employers who choose to allow employees to 

work remotely should work closely with legal 
counsel to develop a comprehensive and 
FLSA/workers’ compensation compliant 
telecommuting program. 



Questions?

Contact Steven L. Schwarzberg, Esq.
Email: steve@schwarzberglaw.com

561-659-3300
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