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Employers’ Reopening Checklist



Businesses are reopening and workers are returning who had been teleworking, furloughed, or fired.
Employers are feverishly trying to solve unprecedented legal and logistical challenges to strike the best
balance between saving lives and saving businesses. Complying with a myriad of employment laws, rules,
and regulations was complicated before the Covid-19 pandemic; now, it is exponentially more daunting.
Here are some important pitfalls to avoid and tips to follow for employers as they cautiously transition.



Employers are legally obligated to maintain a safe work environment. Every day, they must
closely monitor and comply with federal, state and local governmental D irectives, G uidelines
and Recommendations for businesses considering reopening to ensure their workers return to a
safe environment.

The D epartment of Labor's Occupational Safety and H ealth Administration will surely bring
enforcement actions under OSH A’s “general duty clause.”

Safety is Job One



The OSHA general duty clause.
Section 5(a)(1) of the Occupational Safety and Health Act, requires that each employer 
furnish to each of its employees a workplace that is free from recognized hazards that are 
causing or likely to cause death or serious physical harm.

All the following elements are necessary for OSHA to prove a general duty clause violation:

1) The employer fails to keep the workplace free of a hazard to which its employees were 
exposed.
2) The hazard was recognized.
3) The hazard was causing, or was likely to cause, death or serious physical harm.
4) There was a feasible and useful method to correct the hazard.

http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_id=3359&p_table=OSHACT


Private lawsuits have already been filed against meatpacking plants and emergency injunctions mandating 
immediate compliance with OSH A and CD C safety rules have been issued almost immediately. 
Employees will file a wave of workers’ compensation claims if they become ill on the job. Employers will 
need all of their ingenuity to conduct proper employee testing and screening, deny access to employees 
with symptoms, supply protective equipment, refit workstations, stagger schedules, use 4-day work weeks 
and Saturdays, continue teleworking, permit returns to be voluntary, limit workplace occupancy levels, 
and spread out and disinfect work spaces.



Judge dismisses Missouri lawsuit over meat worker safety
A judge has dismissed a lawsuit against a Missouri meatpacking facility over employee safety

By
JIM SALTER Associated Press
May 6, 2020, 7:28 PM

O'FALLON, Mo. -- A federal judge dismissed a lawsuit filed on behalf of employees at a 
rural Missouri meatpacking facility, ruling that oversight of how the plant adheres to 
guidance aimed at slowing the spread of the coronavirus falls to the Occupational 
Safety and Health Administration, not the courts.

U.S. District Judge Greg Kays issued his 24-page ruling Tuesday in favor of Smithfield 
Foods. A lawsuit on behalf of workers at Smithfield's pork processing plant in Milan, 
Missouri, sought an injunction requiring the plant to abide by federal guidelines. The 
lawsuit accused Virginia-based Smithfield of not doing enough to protect workers 
from the coronavirus.

https://abcnews.go.com/alerts/Coronavirus


As of right now, there's no clear answer as to whether essential employees, even those who are on the frontlines of 
patient treatment, and their surviving families would be entitled to workers' compensation benefits. Guidance specific to 
COVID-19 exposure and workers' compensation is determined by each state's workers' compensation board, which 
operates independently of one another with its own rules and regulations.

Are Essential Workers Entitled to Workers' Compensation for COVID-19?

Employers will face scrutiny as to whether they are taking adequate precautions to protect their employees.
Lawyers have begun to file wrongful death lawsuits as to employees who are believed to have contracted the virus while 
at work. In most jurisdictions, workers’ compensation laws provide that workers’ compensation benefits are the exclusive
remedy for on–the-job injuries. Because the virus is not an “injury,” workers’ compensation status in many jurisdictions is 
determined based on whether the virus is an “occupational disease,” which generally requires:
1.The illness to have arisen out of and in the course of employment; and
2.The illness to have arisen out of or been caused by conditions peculiar to the work (i.e., the employee has a greater 
probability of contracting the illness at work than in public generally).

Many states have rushed to clarify that workers’ compensation benefits extend to workers who contract COVID-19, 
especially health care workers and first responders. This is good news for employers who will benefit from the exclusive 
remedy nature of workers’ compensation statutes. Illinois did and was sued and withdrew a regulatory presumption that 
the virus was caught at work but will retry. 



Employers should immediately confirm they have or secure
Employment Practices Liability Insurance (“EPLI”) in anticipation
of an onslaught of lawsuits.

Companies may consider suing their insurance carrier if their claims
for business interruption damages under their commercial property
“all risk” insurance policies are denied.

Insurance brokers may be liable for not properly fulfilling their
fiduciary duties and advising their clients to obtain adequate business
interruption insurance or explaining the pitfalls of co- insurance.

Insurance



PPP loan proceeds can be used for payroll costs, rent, interest on mortgage and
debt obligations, utility payments, and refinancing, but at least 75% must be
spent on payroll costs.

Loss of forgiveness occurs if there is a reduction in the amount paid to each
employee over the eight-week period or a reduction in the number of
employees.

Payments made to someone unwittingly reclassified as an “independent
contractor” do not count towards forgiveness.

Paycheck Protection Program (PPP) 
Loan Forgiveness. U se it or Lose it



With widespread teleworking, employers need to be ever more vigilant in meeting their obligation to keep accurate time records.
There may be more isolated calls, emails and texts at all hours and days that are not de m inim is.

Employees who “volunteer” their time must be paid. The obligation to pay all overtime and minimum wage is not excused
during a pandemic.

Interns must be paid overtime. They are not yet exempt.

An employee must be paid if his/ her meal break is less than 30 minutes of uninterrupted private time.

If employees paid minimum wage must start buying their own equipment/ materials to work from home or to be able to go to
work, employers may get sued for failing to pay full minimum wage.

If employers conduct temperature checks or require the donning of protective gear before employees are allowed to start work,
and the gear is taken off before they leave the premises, that time is compensable.

FLSA Overtime and Wage claims.



Some exempt employees may start performing so many more non-exempt duties than before that they lose their
exempt status and becoming entitled to overtime. They need to be reclassified, their hours recorded, and be paid
overtime. When they return to doing their exempt duties and re-qualify as being exempt, the basis should be
documented.

Overtime policies can prohibit employees from working overtime without prior written supervisory authorization,
and employees can be disciplined for violations, BU T, all overtime actually worked must be paid, even if it was
in violation of the policy.

An employer who violates the Families First Coronavirus Response Act, and fails to make the mandated
payments to employees who qualify for the Covid-19- related leave, can be sued under the FLSA for a
“minimum wage” violation.

Minimum salaries for White Collar exempt employees ($684/ week) and highly compensated employees
($107,432 per year of which $684 must be paid weekly on a salary or fee basis) must be met. If pay falls below
the minimum level, the exemption may be lost.



Beware misclassifying employees as independent contractors.
Have you misclassified workers as Independent Contractors when they may actually be employees? The Economic 
Realities Test includes the following 6 factors:

Is the Work an Integral Part of the Employer’s Business?
If yes, the worker is likely an employee. If the work is tangential to the business, such as a landscaper 
performing services for an accounting firm, then the worker is more likely a contractor.

Does the Worker’s Managerial Skill Affect the Worker’s Opportunity for Profit or Loss?
If yes, the worker is more likely a contractor. Contractors manage their own businesses. Strong managerial 
skills are more likely to result in a profit; poor managerial skills are likely to result in a loss. Employees, on the 
other hand, make money either way.

How Does the Worker’s Relative Investment Compare to the Employer’s Investment?
More investment by the worker means the worker is more likely in business for himself/herself and is 
therefore more likely an independent contractor.

Does the Work Performed Require Special Skill and Initiative?
Independent contractors tend to be trained and have a specialized skill. Unskilled workers, or those who 
need more training, are more likely employees.

Is the Relationship between the Worker and the Employer Permanent or Indefinite?
Indefinite, ongoing relationships resemble employment. Fixed project-based relationships are more typical of 
independent contractors.

What is the Nature and Degree of the Employer’s Control?
The Right to Control Test factors can be considered as a small part of the analysis, but they are secondary to 
the economic factors described above.



Employees will have a lot to complain about! An employee who objects to an employer
violating a law, rule or regulation and who suffers an adverse employment action as a result,
may bring a claim for retaliation and can recover damages and attorneys’ fees under
Florida’s private whistleblower statute. Fla.Stat. Section 448.101.

Similarly, employees who are retaliated against for making claims for overtime (even orally),
workers compensation relief for an injury on the job (like being infected in an unsafe
workplace), discrimination, harassment, or hostile work environment, reasonable
accommodation under the AD A, leave under the regular F amily M edical Leave Act
(“F M LA”) or are denied benefits under the recent emergency F M LA under the F amilies
F irst Coronavirus Response Act, or for discrimination, may also have retaliation claims—
where they can seek recovery of the wages they lost.

U nder current circumstances, an employer may get sued for not bringing back an employee
from a furlough, layoff or reduction of pay if that employee had previously complained or
objected to an employer’s legal non-compliance. With the ever-growing list of legal
requirements facing employers, employees won’t run out of complaints and will sue if they
suffer any adverse employment action.

Beware the Whistleblower and 
Avoid Retaliation in all of its 
forms



REMEMBER THE NLRA’s ANTI-RETALIATION PROVISIONS
Few employers (including non-union employers) realize that they may become liable for retaliation under the National Labor 
Relations Act (“NLRA”) if they discipline employees for complaining (in any form, including, but not limited to,  social 
media) about working conditions, because it may be deemed to be interference with that employee’s protected right to 
participate in concerted protected activity. An example may have occurred two weeks ago, when Amazon fired, a worker who 
protested about unsafe workplace conditions due to concerns over Covid-19. 



Employers need to be VERY careful, now more than ever, whether, how and why they may take any adverse action against
an employee (including, but not limited to, for example, not bringing the employee back from a furlough, layoff or
reduction of pay). Now is the time to review whistleblower policies and establish hotlines in place to facilitate
timely reporting, have thorough investigations conducted and avoid any retaliation.



Coronavirus whistleblower Rick Bright testifies before Congress

On May 14, 2020, whistleblower, Dr. Rick Bright, who was fired as Director the federal Biomedical Advanced
Research and Development Authority, which has been central to the response to the coronavirus outbreak,
testified before Congress that the US will face "unprecedented illness and fatalities" and "2020 will be darkest
winter in modern history" without additional preparations to curb the coronavirus pandemic. He has field
suit claiming he was a victim of retaliation.

https://www.cnn.com/us/live-news/us-coronavirus-update-04-21-20/index.html
http://www.cnn.com/2020/05/13/politics/rick-bright-testimony-congress/index.html


Employers, especially those with government contracts, should ensure that they do
not expose the Company to a claim that can be made by an employee (or stranger)
under the Federal False Claims Act (a/ k/ a Qui Tam claims), or state or local
equivalents, i.e., a lawsuit brought by a private citizen (whistleblower) against a
person or company who is believed to have violated the law in the performance of a
contract with the government or in violation of a government regulation (e.g.,
M edicare reimbursement regulations or the Internal Revenue Code provisions),
when there is a statute which provides for a penalty for such violations.

Avoid Qui Tam Claims U nder the False Claims Act
Qui tam. ... Its name is an abbreviation of the Latin 
phrase qui tam pro domino rege quam pro se ipso in 
hac parte sequitur, meaning "[he] who sues in this 
matter for the king as well as for himself."



The lawsuit is filed under seal and the government can decide to take over the case and prosecute it with
all of the resources available to the government. The whistleblower (the “Relator”) who brings the lawsuit
to help the government collect damages against the wrongdoer Company is awarded a percentage of the
government’s recovery (15-25%) plus attorneys’ fees. In today’s disrupted business environment,
disgruntled employees may be apt to turn in an employer, e.g., one who may have used falsified
information to defraud the government in its obtaining, or gaining forgiveness of PPP loans. The
government has already announced it intends to prosecute borrowers who committed fraud in the process.
Companies should focus on compliance and investigate any complaints or irregularities. Employers should
think twice about terminating an employer who has made a complaint or accusation or, in general, is a
risk for filing such a claim.



Employers may get sued for mishandling which employees get asked to return to work. For example, if an
employer decided not to bring back right away older workers, or those with pre-existing underlying conditions
who are deemed more susceptible to infection, or pregnant workers, the employer could unwittingly be setting
itself up to an age, gender, and/ or disability discrimination claim. Those who had previously taken leave under
the new Families F irst Coronavirus Response Act (“FFCRA”), and were not brought back, could bring a
retaliation claim.

D iscrimination Based on Potential Bias in Rehiring



How COVID-19’s egregious impact on minorities can trigger change
MAY 12, 2020

The COVID-19 infection rate in predominantly black counties is three times of that seen in predominantly white counties 
and the death rate is six-fold higher, according to Johns Hopkins University and American Community Survey research cited 
by Dr. Yancy. 

Dr. Yancy noted, “evidence of potentially egregious health care disparities is now apparent,” with African Americans 
acquiring and dying from COVID-19 at much higher rates.
“Why is this uniquely important to me? I am an academic cardiologist; I study health care disparities; and I am a black 
man,” Dr. Yancy wrote. “But concerns go beyond these comorbidities. Where and how black individuals live matters. If race 
per se enters this discussion, it is because in so many communities, race determines home.”

“The U.S. has needed a trigger to fully address health care disparities; COVID-19 may be that bellwether event,” wrote 
AMA member Clyde Yancy, MD, Northwestern Medicine’s chief of cardiology and vice dean for diversity and inclusion at 
Northwestern University’s Feinberg School of Medicine. 

The impact on the nation’s minorities has been particularly harsh. So severe, in fact, that one physician suggested in 
a JAMA Viewpoint essay that the enormity of the pandemic’s impact on African Americans and other racial and ethnic 
minorities may create the will that finally leads to meaningful action on health inequity.

https://www.ama-assn.org/delivering-care/health-equity/national-covid-19-patient-data-vital-fixing-inequity
https://jamanetwork.com/journals/jama/fullarticle/2764789


U.S. civil rights agency says employers can test workers for COVID-19

(Reuters) - The U.S. agency that enforces civil rights laws against disability discrimination said on Thursday that companies can 
test employees for COVID-19 before permitting them to enter the workplace as long as the tests are accurate and reliable.
The Equal Employment Opportunity Commission (EEOC) last month said employers may take workers’ temperatures without 
violating the Americans with Disabilities Act (ADA), but recent guidance appears to authorize a broader array of testing 
options.
The commission said mandatory medical testing, which is generally prohibited by the ADA, is allowed if it is “job related and
consistent with business necessity.”
Applying that standard, the new guidance allows employers to take steps to determine if employees entering the workplace 
have COVID-19, the illness caused by the novel coronavirus, because the virus poses a “direct threat” to the health of others.



As testing and screening methods are implemented, and contact- tracing and other immune- identifying
techniques are used, discrimination- related claims may explode, particularly regarding individuals who have
tested positive for COVID -19. Some employees who test presently positive will be excluded from the
workplace (for how long?). Others with identified pathogens showing they had been positive in the past,
may be welcomed back.



In the Fall, when experts predict a new wave may hit, and a new wave of layoffs ensure, larger employers
could face liability for failing to provide proper notice under the federal Worker Adjustment and Retraining
N otification, or “WARN Act” , which requires employers with 100 or more employees to give at least 60
days' notice before closing or laying off a certain number of workers and provide demographic information
on the workers impacted. Employers who fail to comply may have to pay back pay and penalties.

Complying with WARN  Act in Any N ew Wave of Layof



Some furloughed employees may be receiving more in unemployment (with the $600 per week
federal supplement under the CARES Act) than they would have been paid if they returned to
work full- time. They employees may refuse to return to work when recalled. Employers have the
right to fire workers who don’t have a valid reason for not returning. That can lead to loss of
benefits in some states. To encourage returns, some employers are deciding to increase pay above
what the employee would have received staying on unemployment, especially if the employer wants
PPP loans forgiven. In other instances, employees are concerned that if they earn a little money on
the side, their unemployment benefits may be stripped, but that doesn’t seem it will end up being
case in most instances.

When responding to U nemployment claims, employers should be careful to avoid misstating that
they laid off
Workers “because of” the Covid-19 virus, that could lead to a retaliation claim. To the contrary,
it’s ok to say they were laid off because of the effect of the pandemic on the business.

Employers would be prudent to re-onboard correctly. If an employee was previously terminated,
the employer should be sure to fully re-onboard the employee, have the employee re-enroll in
insurance benefit plans, and re- sign Employee H andbooks, mandatory arbitration agreements, and

U nemployment/ Re-Employment Assistance 
and Re-Onboarding Issues 



U nder the FMLA, if the employer knows or has reason to know an
eligible employee has a serious health condition or may qualify for leave,
the employer has an affirmative obligation to provide the employee with
formal written N otice of Eligibility and Rights & Responsibilities.

U nder the AD A, if the employer knows or has reason to know an
employee has a disability or regards the employee as having a disability
(physical or emotional), the employer has an affirmative obligation to
engage in the “interactive process” to determine if a reasonable
accommodation must be provided to the employee, unless the employer
can prove that providing the accommodation sought by the employee
would work a hardship on the employer’s business.

Family Medical Leave (“FMLA”) N otice of Eligibility and the 
Americans With D isability Act (“AD A”) Interactive Process



Contractual terms usually relegated to the Miscellaneous section of Contracts that few ever thought would 
control the outcome of contract litigation will be determinative: 

Common law defenses of:

Force Majeure; 
Impossibility/impracticability of Performance,
Frustration of Purpose,  and the like

might excuse one or both parties to a commercial agreement from performing their obligations due to the 
ongoing pandemic. And if they do, for how long?. 

Contract Litigation Will Explode



The Potential Immune-based Workforce and 
Privacy and HIPAA Issues it Would Create

A more robust re-opening process may require something akin to an immune-based
workforce as its base. D r. F auci has stated that we may need to adopt such a program in
the U .S., at least for frontline workers. Our medical experts state that we’ll first need to
know the degree to which the virus has affected our society, and how many people may
have developed immunities, so we can plan intelligently. We don’t yet have sufficient
testing capabilities or a system we can implement and monitor to determine who might be
healthy and eligible to return to work. We’re nowhere near set up to do contact tracing,
which would be necessary as well





Statutory Immunity for Employers ??
Will employers be provided broad general statutory immunity for themselves so they can’t get sued by employees
who get sick after returning?

Law360 (May 11, 2020, 8:40 PM EDT) -- As Congress readies to do battle over whether to shield businesses from civil lawsuits
in connection with worker and customer COVID-19 infections, defense attorneys said such protections are essential to
encouraging business owners and jump-starting an anemic economy hammered by state and local lockdowns.

So far, there have been more than 1,000 coronavirus-related lawsuits filed across the country. Those numbers are expected to
grow exponentially as, virtually, every business opening in this environment knows it can be sued.

Last month, Walmart was sued related to the death of a worker from COVID-19, with family members accusing the retail giant
of having lax safety and cleanliness standards that caused employees to contract the disease. Companies are simply asking for
a "safe harbor" incentive to reopen without the fear of litigation.“ If companies do everything right and follow all the
guidelines, they ought to be able to open with some reasonable assurance that they are not going to be sued for every
coronavirus case that can be connected to their businesses."

But plaintiffs attorneys argue that, if a company knows it can't be sued, it won't be motivated to take the necessary
precautions to prevent community spread of COVID-19."If you are granted immunity, why would a business go through the
trouble of taking the extra steps.



Contractual Immunity??
Would individual waivers from liability be enforceable or ruled to be void as against public policy? 
The usefulness of having employees sign a formal ACKNOWLEDGMENT, WAIVER OF LIABILITY, RELEASE, 
COVENANT NOT TO SUE, ASSUMPTION OF RISK, AND INDEMNITY AGREEMENT RELATING TO 
CORONAVIRUS/COVID-19 as a condition to return to work is questionable at best.



Questions abound, with few answers being provided at this time. Would employers be allowed to
gather, control and access that information? Would the system be centralized and who would ensure
the data would be safeguarded and free from being misused? All that may expose the employer to
claims for Invasion of Privacy and H IPAA violations for failure to protect Protected H ealth
Information.

There won’t be enough legislators, rule makers, and officials available to handle the administration
of such a vast and intrusive system, nor will there be enough attorneys, judges, or juries to deal with
the explosion of anticipated litigation it could engender.



Conclusion
Employers are, and will remain, right dab in the middle of these unchartered waters. There are
credible predictions of a second surge occurring tied to the current reopening process, and of a
third wave in the F all that might be worse than what we have experienced thus far. The reports
from areas overseas that have reopened are mixed at best. N o vaccine is in sight, although, it
has been reported that the U S Food and D rug Administration plans to announce an
emergency-use authorization for rem desivir, a drug that has been fast- tracked.

F or an indeterminate period, employers need to carefully prepare their workplaces, implement
technology, adopt policies and procedures, consult with experienced legal counsel, and monitor
federal, state and local government laws, orders, regulations, guidelines and recommendations,
especially EEOC, OSH A and CD C websites.

N ow, more than ever, employers need to make the most of their entrepreneurial skills and
financial wherewithal to strike the right balance between personal and business survival.



Paycheck Protection 
Program Forgiveness

The loan forgiveness program is a work in progress by the SBA
and U.S. Treasury. We have yet to see final rules and SBA adds
additional FAQs to their website almost daily. Information
provided will quite possibly change.

https://www.sba.gov/funding-programs/loans/coronavirus-
relief-options/paycheck-protection-program

https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program


Considerations

• Employees already working, possibly reduced hours
• Rehire

• No work available to perform and paying employees to stay 
at home.  Possibility of a second layoff in 8 weeks when the 
PPP funds runs out.

• Work gradually comes back to a point where employees 
have work to perform at the end of the 8 weeks.

• Not spend the PPP funds and hold for a financial 
cushion, or use funds for other purposes.



Certifications Made

ii. Current economic uncertainty makes this loan 
request necessary to support the ongoing operations of 
the applicant.

iii. The funds will be used to retain workers and 
maintain payroll or make mortgage interest payments, 
lease payments, and utility payments; I understand that 
if the funds are knowingly used for unauthorized 
purposes, the Federal Government may hold me legally 
liable such as for charges of fraud. As explained above, 
not more than 25 percent of loan proceeds may be used 
for non-payroll costs.



Using the Funds for Other Purposes
If you use PPP funds for unauthorized purposes, SBA 
will direct you to repay those amounts. If you 
knowingly use the funds for unauthorized purposes, 
you will be subject to additional liability such as charges 
for fraud. If one of your shareholders, members, or 
partners uses PPP funds for unauthorized purposes, 
SBA will have recourse against the shareholder, 
member, or partner for the unauthorized use.



Give Back the Funds

Any borrower that applied for a PPP loan prior to the issuance of this 
guidance and repays the loan in full by May 14, 2020 will be deemed by 
SBA to have made the required certification in good faith.



Determine your spending deadline

The eight-week period begins on the date the lender 
makes the first disbursement of the PPP loan to the 
borrower.

Received funds Thursday, April 30th

Spending deadline June 25th ?
Be safe and do one day less



Non-payroll costs

• Rent
• Interest on mortgage obligations
• Interest on any other debt obligations (business auto 

loan)
• Utilities

• Electric
• Gas
• Water
• Transportation Utility Fees
• Telephone  (cell phone?)
• Internet access

Existence prior to February 15, 2020

https://www.fhwa.dot.gov/ipd/value_capture/defined/transportation_utility_fees.aspx


Payroll Cost Inclusions

• Wages, salaries, overtime, PTO, vacation, commission
• Severance pay
• Payment of cash tips
• Housing stipend or allowance
• Employer cost of health insurance*
• Employer contribution to employee’s retirement plan*
• Employer state or local payroll tax expense (unemployment tax)



Payroll Costs Exclusions
• The exclusion of compensation in excess of $100,000 

annually applies only to cash compensation, not to 
non-cash benefits.  For eight-weeks, the maximum is 
$15,385.

• Benefits for owners is excluded (employer health care 
expense, retirement contributions, and state 
unemployment tax.

• Employee with a principal residence outside of the 
U.S.

• Wages paid under the FFCRA (Sick and EFMLA)
• Reimbursements
• 1099/Independent Contractor payments



Use of Funds

• No more than 25% spent on non-payroll costs
• At least 75% on payroll costs

Anything more than 25% spent on non-payroll costs or less than 75% 
on payroll costs will not be forgiven.

Tip; forecast your non-payroll costs and if less than 25% of total loan 
amount, spend the difference on payroll costs.



Full-Time Equivalent Employees

Restore the 100% workforce to pre-COVID-19 levels

Lookback period is either;
• February 15, 2019 to June 30, 2019
• January 1, 2020 to February 29, 2020

The 2019 period is suggested for seasonal employers
Choose the period that has less



FTE Exception

Borrower must have made a good faith, written offer of rehire.  
Employee’s rejection of that offer must be document by the borrower.  
That employee will not count towards lookback count.

Separated employees who reject offers of re-employment may forfeit 
eligibility for continued unemployment compensation.



FTE Not Met?

Loan forgiveness will be prorated based on the reduction in FTE count.

Example if you had 10 FTEs in the lookback period and you only have 9 
FTEs during the loan period, then 10% of the loan will NOT be forgiven.  
There was a 10% reduction in staff.



Reduction in Wage
Forgiveness is reduced by the amount of any reduction 
in total salary or wages for each and every employee 
excluding those who earn more than $15,385 that is 
greater than 25% compared to the 1st Quarter 2020.

This is NOT necessarily a reduction based on hours 
worked.

Example, if an hourly employees rate of pay is reduced 
from $20 per hour to $15 per hour, that is OK.
Or, a Salaried employee’s weekly amount reduced from 
$2,000 to $1,500, that is also OK.



Buzzer Beater/Hail Mary pass

If you bring back the workforce to the pre-COVID-19 
FTE level by June 30th, 2020, then the FTE Not Met is 
forgiven.

If you return the wages back to 100% of pre-COVID-19 
wage level, then the reduction in wages is forgiven.

This will further be defined by the SBA.

Don’t expect to rehire everyone on June 29th, then 
terminate them on July 1st to be acceptable. 



Bonus Content

• Pay with check – don’t use a credit card
• This is CASH based accounting

• When the health insurance is paid (not when the payroll is run)
• When the retirement plan contribution is paid (not when the liability is 

created in the payroll)

• Is a prepaid expense allowed?  No guidance one way or the other.



Forgiveness

• Apply through the issuing lender
• Documentation of expense payments (cancelled checks)
• Documentation of number of employees and wages paid

• Payroll registers
• Payroll tax returns

• Certification
• Lender will have up to 60 days to issue a decision
• All loans in excess of $2 million and ‘other loans as appropriate’ will 

be reviewed by SBA/Treasury



The IRS

• Forgiven debt is normally taxable, but PPP loan will be excluded.
• On April 30, the IRS Ruled out tax deductions for wages and rent paid 

with forgivable PPP loans.  (Notice 2020-32)
• Senators and Congressmen are pushing back that it should be a 

deductible expense.  The CARES Act expressly states that the PPP loan 
forgiveness amount is not to be treated as taxable income.  Not taking 
the deduction creates taxable income. 

https://www.irs.gov/pub/irs-drop/n-20-32.pdf


Non-forgiven Portion

• 2 year term
• 1% fixed interest rate
• Zero loan fees
• Zero prepayment fee
• 6 month payment deferral
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